




























































THE QUEEN’S BENCH 
Winnipeg Centre 

BETWEEN: 

ANIMIKII OZOSON CHILD AND FAMILY SERVICES, WEST REGION CHILD AND 
FAMILY SERVICES, INTERTRIBAL CHILD AND FAMILY SERVICES, PEGUIS 
CHILD AND FAMILY SERVICES, SANDY BAY CHILD AND FAMILY SERVICES, 
SAGKEENG CHILD AND FAMILY SERVICES, SOUTHEAST CHILD AND FAMILY 
SERVICES, AWASIS AGENCY OF NORTHERN MANITOBA, CREE NATION CHILD 
& FAMILY CARING AGENCY, ISLAND LAKE FIRST NATION FAMILY SERVICES, 
KINOSAO SIPI MINISOWIN AGENCY, NIKAN AWASISAK AGENCY INC., 
OPASKWAYAK CREE NATION CHILD & FAMILY SERVICES, SOUTHERN CHIEFS’ 
ORGANIZATION INC., SOUTHERN FIRST NATIONS NETWORK OF CARE, FIRST 
NATIONS OF NORTHERN MANITOBA CHILD & FAMILY SERVICES AUTHORITY, 
METIS CHILD AND FAMILY SERVICES AUTHORITY, MICHIF CHILD AND 
FAMILY SERVICES and METIS CHILD FAMILY, AND COMMUNITY SERVICES 

Applicants, 

- and - 

THE GOVERNMENT OF MANITOBA 

Respondent. 

NOTICE OF CONSTITUTIONAL QUESTION

TAKE NOTICE that the Applicants challenge the constitutional validity and applicability 

of Bill 2, Part 10, Division 4, s. 231 of the Budget Implementation and Tax Statutes Amendment 

Act, 2020, 3rd Sess, 42nd Leg, Manitoba 2020 (“s. 231”) (attached at Tab “A”) by way of Notice 

of Application, Court of Queen’s Bench (Winnipeg Centre) File No. CI 20-01-29221 (the “Notice 

of Application”) (attached at Tab “B”). 

AND TAKE NOTICE that the Applicants intend to seek remedies pursuant to subsection 

24(1) of the Canadian Charter of Rights and Freedoms (the “Charter”) with respect to the 

application of s. 231 and with respect to The Government of Manitoba’s actions concerning the 

special allowances that the Applicant Agencies received or were eligible to receive for children in 
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their case pursuant to the Children’s Special Allowances Act, S.C. 1992, c. 48, Sch. during the 

period January 1, 2005 to March 31, 2019 inclusive. 

AND TAKE NOTICE that the constitutional questions are to be argued before the 

presiding judge on a date to be determined, the first appearance of this matter being a Case 

Management Conference before the Honourable Justice Edmond on Monday, December 14, 2020, 

at 10:00 a.m., at the Law Courts Complex, 408 York Avenue, Winnipeg, Manitoba, R3C 0P9 

which may be held by video or teleconference. 

AND TAKE NOTICE that the grounds to which the constitutional challenge will be made 

are: 

1) Those grounds as set out in the Notice of Application attached at Tab B and summarized, 

in part, below.   

2) S. 231 as a whole, and each of its discretely enumerated provisions are unconstitutional, 

ultra vires, inoperable and in contravention of the Constitution Act, 1867, the Constitution 

Act 1982, the Charter and are therefore of no force and effect. 

3) The Government of Manitoba (“Manitoba”) has contravened the honour of the Crown, 

breached the Principles of Reconciliation and breached its fiduciary and Constitutional 

duties to off-reserve Indigenous children who are or who were wards of the Applicant 

Agencies by enacting s. 231.  

4) Manitoba has unjustifiably denied and still denies substantive equality and equal benefit of 

the law under s. 15 of the Charter to off-reserve Indigenous children who are or were in 

the care of the Applicant Agencies on the individual and/or enumerated grounds of ‘race, 

‘ethnic origin’, ‘nationality’, and the analogous grounds of ‘family status’, “Aboriginality-

residence” as it pertains to off-reserve band member status, ‘children in care’ and 

‘Indigenous children in care’ by enacting s. 231 which retroactively permits Manitoba’s 

misappropriation of CSA Benefits from off-reserve Indigenous children who are or were 

in the care of the Applicant Agencies constituting serious adverse differential treatment 

relative to children who are not off-reserve Indigenous children who are or were in care.  
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5) Manitoba has acted unlawfully and without Constitutional competence through the 

enactment of s. 231 by denying substantive equality to off-reserve Indigenous children in 

care by its misappropriation and misuse of CSA Benefits in contravention of An Act 

respecting First Nations, Inuit and Metis children youth and families, S.C. 2019, c. 24. 

6) Manitoba has acted and is continuing to act unlawfully and without Constitutional 

competence by making use of, converting to its own use, anticipating, assigning to itself, 

applying a charge, applying set-offs and stacking limits to benefits granted to the Applicant 

Agencies (“CSA Benefits”) pursuant to the Children’s Special Allowances Act S.C. 1992, 

c. 48 (the “CSA Act”) and the regulations thereunder and by failing and/or refusing to 

apply those benefits exclusively toward the care, maintenance, education, training or 

advancement of the child in respect of whom the benefits were paid in violation of the CSA 

Act. 

7) By purporting to bar all actions or other proceedings relating to Manitoba’s actions 

concerning CSA Benefits, s. 231 invalidly infringes the core or inherent jurisdiction of the 

superior courts and thereby impermissibly impinges on s. 96 of The Constitution Act, 1867

and is therefore of no force and effect. 

8) S. 231’s total ban on actions or other proceedings, including Constitutional or Charter

claims, is in contravention of s. 24 of the Charter and s. 52 of the Constitution Act, 1982,  

and violates the rule of law and is therefore of no force and effect. 

9) Manitoba does not have the Constitutional competence to immunize or pardon itself for its 

unlawful actions in relation to the CSA Benefits through the enactment of s. 231. 

10) Manitoba’s Charter breaches and violations cannot be reasonably and demonstrably 

justified in a free and democratic society.  

AND TAKE NOTICE that the Applicants will be seeking: 

1) Those remedies and declarations as set out in the attached Notice of Application, which 

include, but are not limited to: 
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a. declarations, confirming the stated grounds herein; 

b. a determination that s. 231 as a whole, and each of its discretely enumerated 

provisions are unconstitutional, ultra vires, inoperable and in contravention of the 

Constitution Act, 1867, the Constitution Act 1982, and the Charter and are of no 

force and effect; and 

c. damages under s. 24(1) of the Charter for off-reserve Indigenous children who are 

or were in the care of the Applicant Agencies. 

THIS NOTICE is given pursuant to Section 7(2) and 7(3) of The Constitutional Questions 

Act, C.C.S.M. c. C180. 

DATED at the City of Winnipeg, in the Province of Manitoba, this 30th day of November 

2020. 

COCHRANE SAXBERG LLP 
Barristers and Solicitors 
201 – 211 Bannatyne Avenue 
Winnipeg, Manitoba  R3B 3P2 
HAROLD COCHRANE, Q.C./ 
SHAWN C. SCARCELLO/ 
KRIS M. SAXBERG  

TO: THE ATTORNEY GENERAL OF MANITOBA 
c/o The Director of Constitutional Law   
715 – 405 Broadway Avenue 
Winnipeg, Manitoba  R3C 3L6 

AND TO: THE ATTORNEY GENERAL OF CANADA 
c/o The Department of Justice Canada 
601 – 400 St. Mary Avenue 
Winnipeg, Manitoba  R3C 4K5 
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Bill 2 Government Bill Projet de loi 2 Projet de loi du gouvernement

3rd Session, 42nd Legislature,
Manitoba,

69 Elizabeth II, 2020

3e session, 42e législature,
Manitoba,

69 Elizabeth II, 2020

BILL   2 PROJET DE LOI   2

THE BUDGET IMPLEMENTATION AND TAX
STATUTES AMENDMENT ACT, 2020

LOI D'EXÉCUTION DU BUDGET DE 2020
ET MODIFIANT DIVERSES DISPOSITIONS

LÉGISLATIVES EN MATIÈRE DE FISCALITÉ

Honourable Mr. Fielding M. le ministre Fielding

First Reading / Première lecture : 

Second Reading / Deuxième lecture : 

Committee / Comité : 

Concurrence and Third Reading / Approbation et troisième lecture : 

Royal Assent / Date de sanction : 



DIVISION 4

CHILD AND FAMILY SERVICES

Definitions
231(1) The following definitions apply in this section.

"agency" and "authority" have the same meaning as in subsection 1(1) of The Child and Family Services
Act. (« office » et « régie »)

"minister" means the minister appointed by the Lieutenant Governor in Council to administer The Child and
Family Services Act. (« ministre »)

"special allowance" means the special allowance under the Children's Special Allowances Act (Canada) and
the regulations made under that Act. (« allocation spéciale »)

Purpose
231(2) This section is to address the government's actions concerning the special allowances that
agencies received or were eligible to receive for children in their care during the period January 1, 2005, to
March 31, 2019, inclusive (referred to in this section as the "funding period").

Provincial funding framework
231(3) Section 6.6 of The Child and Family Services Act provides that the minister may fix rates payable
for services provided under that Act. Those rates are effective as of the date that is fixed in the minister's
order, which may be retroactive.

Deemed rates for service
231(4) For the funding period, the rates payable for services fixed by the minister for each agency are
deemed to have been fixed at the amount determined in accordance with following formula (referred to in this
section as "the minister's rates for services"):

A − B

In this formula,

A is the greater of

(a) the amount of funding that the government provided, directly or indirectly, to the agency during the
funding period, and

(b) the amount of funding that the government would have provided, directly or indirectly, to the agency
during the funding period, if the government had not reduced or retained by way of set-off some or all of
that funding as a result of the agency receiving or being eligible to receive the special allowance for
children in its care;

B is the amount of the special allowance that the agency received or was eligible to receive during the
funding period for children in its care.

Deemed notice of minister's rates for services
231(5) Each agency and each authority is deemed to have received notice of the minister's rates for
services on the following dates:

(a) in the case of an agency, on the later of January 1, 2005, or the day the agency was mandated under
the Agency Mandates Regulation, Manitoba Regulation 184/2003;

(b) in the case of an authority, on the day The Child and Family Services Authorities Act came into force.

Deemed overpayment amount
231(6) Each agency that received, directly or indirectly, funding from the government during the funding
period in excess of the minister's rates for services is deemed to have received an overpayment from the
government in an amount equal to the excess (referred to in this section as the "overpayment").

Deemed recovery of overpayment amount
231(7)

https://web2.gov.mb.ca/bills/42-3/b002f.php#231
https://web2.gov.mb.ca/bills/42-3/b002f.php#231(2)
https://web2.gov.mb.ca/bills/42-3/b002f.php#231(3)
https://web2.gov.mb.ca/bills/42-3/b002f.php#231(4)
https://web2.gov.mb.ca/bills/42-3/b002f.php#231(5)
https://web2.gov.mb.ca/bills/42-3/b002f.php#231(6)
https://web2.gov.mb.ca/bills/42-3/b002f.php#231(7)


The following actions taken before or after the coming into force of this section are deemed to be
actions taken in respect of the government's recovery of any overpayment that it made:

(a) the government reducing or retaining by way of set-off a portion of the funding it otherwise would have
provided, directly or indirectly, to an agency by an amount equivalent to an amount of the special
allowance received or receivable by the agency;

(b) an agency remitting to the government, or the government directly or indirectly collecting from the
agency, an amount of the special allowance received or receivable by the agency, or the equivalent of such
an amount.

No cause of action
231(8) No cause of action arises as a direct or indirect result of the application of this section.

No remedy
231(9) No costs, compensation or damages are owing or payable to any person and no remedy, including
but not limited to a remedy in contract, restitution, tort, misfeasance, bad faith or trust or for a breach of
fiduciary duty, is available to any person in connection with the application of this section.

Proceedings barred
231(10) No action or other proceeding, including but not limited to any action or proceeding in contract,
restitution, tort, misfeasance, bad faith or trust or for a breach of fiduciary duty, that is directly or indirectly
based on or related to the application of this section may be brought or maintained against any person.

Definition of "person"
231(11) In subsection (10), "person" includes, but is not limited to,

(a) the Crown in right of Manitoba, and its current and former employees and agents and any current or
former member of the Executive Council;

(b) each authority and its current and former employees and agents; and

(c) each agency and its current and former employees and agents.

Application — before or after coming into force
231(12) Subsection (10) applies regardless of whether the cause of action on which the proceeding is
allegedly based arose before or after the coming into force of this section, and any decision in an action or
other proceeding referred to in that subsection is of no effect.

Proceedings dismissed
231(13) Any action or proceeding referred to in subsection (10) commenced before the day this section
comes into force is deemed to have been dismissed, without costs, on the day this section comes into force,
including, without limitation, Court of Queen's Bench File No. CI18-01-14043 and File No. CI18-01-18438.

No expropriation or injurious affection
231(14) For greater certainty, no taking, expropriation or injurious affection occurs as a result of the
application of this section.

No admission, etc.
231(15) Nothing in this section acknowledges, admits, validates or recognizes a cause of action or
proceeding referred to in this section.
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LEGISLATIVE ASSEMBLY OF MANITOBA 
STATUS OF BILLS 

THIRD SESSION, FORTY-SECOND LEGISLATURE, 2020-21 
(October 7, 2020 to present) 

 
Bill 
No. 

Title Sponsor 1st 

Reading 
2nd 
Reading 

Committee/ 
Reported 

Amended Report 
Stage 
Amend. 

Concurrence 
and 3rd 

Reading 

Royal Assent In 
Effect 

           

GOVERNMENT BILLS 

           
1 An Act respecting the Administration of 

Oaths of Office/Loi sur la prestation des 
serments d'entrée en fonction 
 

Hon. Mr. 
PALLISTER 

Oct. 7, 
2020 

 FORMAL BILL 
(not printed) 

     

2 The Budget Implementation and Tax 
Statutes Amendment Act, 2020/Loi 
d'exécution du budget de 2020 et modifiant 
diverses dispositions législatives en 
matière de fiscalité  
 

Hon. Mr. 
FIELDING 

Oct. 9, 
2020 

Nov. 5, 
2020 

Committee of the 
Whole 
Nov. 5, 2020 
 

Yes No Nov. 5, 2020 Nov. 6, 2020 RA/P 

3 The Public Service Act/Loi sur la fonction 
publique 
 

Hon. Mr. 
HELWER 

Oct. 13, 
2020 

       

4 The Retail Business Hours of Operation 
Act (Various Acts Amended or 
Repealed)/Loi sur les heures d'ouverture 
des commerces de détail (modification ou 
abrogation de diverses lois) 
 

Hon. Mr. 
FIELDING 

Oct. 13, 
2020 

       

5 The Liquor, Gaming and Cannabis Control 
Amendment Act (Cannabis Social 
Responsibility Fee)/Loi modifiant la Loi 
sur la réglementation des alcools, des jeux 
et du cannabis (taxe de responsabilité 
sociale en matière de cannabis) 
 

Hon. Mr. 
CULLEN 

Oct. 14, 
2020 

       

6 The Liquor, Gaming and Cannabis Control 
Amendment Act/Loi modifiant la Loi sur 
la réglementation des alcools, des jeux et 
du cannabis 
 

Hon. Mr. 
CULLEN 

Oct. 14, 
2020 

       

7 The Planning Amendment Act/Loi 
modifiant la Loi sur l'aménagement du 
territoire 
 

Hon. Ms. 
SQUIRES 

Oct. 14, 
2020 

       

8 The Pension Benefits Amendment Act/Loi 
modifiant la Loi sur les prestations de 
pension 
 

Hon. Mr. 
FIELDING 

Oct. 14, 
2020 
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